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under § 1902.37(b). The Assistant Sec-
retary’s evaluation may include such
other information on the application of
the criteria and indices in § 1902.37 such
as information developed from com-
ments received from the public and the
results of any hearings which may have
been held under § 1902.40 concerning the
proposed 18(e) determination.

§ 1902.37 Factors for determination.
(a) The Assistant Secretary shall de-

termine if the State has applied and
implemented all the specific criteria
and indices of effectiveness of §§ 1902.3
and 1902.4 of this part.

(b) In determining whether a State
has applied the criteria and indices of
effectiveness in paragraph (a) of this
section in actual operations, the As-
sistant Secretary will, among other
things related to the application of the
criteria and indices, consider whether:

(1) The State has a sufficient number
of adequately trained and competent
personnel to discharge its responsibil-
ities under the plan.

(2) The State has adhered to the pro-
cedures which it has adopted and which
have been approved either under the
State plan or in State plan changes or
under any other procedures for ap-
proval authorized by the Assistant Sec-
retary.

(3) The State has timely adopted all
Federal standards, and amendments
thereto, for issues covered under the
plan or has timely developed and pro-
mulgated standards which are at least
as effective as the comparable Federal
standards and amendments thereto.

(4) If the State has adopted Federal
standards, the State’s interpretation
and application of such standards have
been consistent with the applicable
Federal interpretation and application.
Where the State has developed and pro-
mulgated its own standards, such
standards have been interpreted and
applied in a manner which is at least as
effective as the interpretation and ap-
plication of comparable Federal stand-
ards. This requirement acknowledges
that State standards may have been
approved by the Assistant Regional Di-
rector, but emphasizes the requirement
that the standards are to be at least as
effective as the comparable Federal
standards in actual operations.

(5) If any State standard, whether it
is an adopted Federal standard or a
standard developed by a State, has
been subject to administrative or judi-
cial challenge, the State has taken the
necessary administrative, judicial or
legislative action to correct any defi-
ciencies in its program resulting from
such challenge.

(6) In granting permanent variances
from a standard the State has assured
that the employer provides conditions
of employment which are as safe and
healthful as those which would prevail
if he complied with the standard.

(7) In granting temporary variances
from a standard, the State has ensured
that the recipient of the variance has
come into compliance with the stand-
ard as early as possible.

(8) The State inspection program is
being implemented in a manner which
allows a sufficient allocation of re-
sources to be directed toward target in-
dustries and target health hazards as
designated by the State while pro-
viding adequate attention to all other
workplaces covered under the plan, or
any modification thereof.

(9) The State exercises the authority
through appropriate means, to enforce
its right of entry and inspection wher-
ever such right of entry or inspection
is refused.

(10) Inspections of workplaces are
conducted by State inspectors in a
competent manner, following approved
enforcement procedures. This includes
a requirement that the inspectors ob-
tain adequate information to support
any citations which may be issued.

(11) The State issues citations, pro-
posed penalties and notices for failure
to abate in a timely manner.

(12) The State proposes penalties in a
manner at least as effective as under
the Federal program, including the
proposing of penalties for first instance
violations and the consideration of fac-
tors comparable to those required to be
considered under the Federal program.

(13) The State ensures the abatement
of hazards for which a citation has
been issued, including the issuance of
notices of failure to abate and appro-
priate penalties.

(14) Wherever appropriate, the State
agency has sought administrative and
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judicial review of adverse adjudica-
tions. This factor also addresses wheth-
er the State has taken the appropriate
and necessary administrative, legisla-
tive or judicial action to correct any
deficiencies in its enforcement pro-
gram resulting from an adverse admin-
istrative or judicial determination.

(15) Insofar as it is available, analysis
of the annual occupational safety and
health survey by the Bureau of Labor
Statistics, as well as of other available
Federal and State measurements of
program impact on worker safety and
health, which analysis also takes into
consideration various local factors, in-
dicates that trends in worker safety
and health injury and illness rates
under the State program compare fa-
vorably to those under the Federal pro-
gram.

[40 FR 54782, Nov. 26, 1975; 40 FR 58143, Dec.
15, 1975]

PROCEDURES FOR 18(E) DETERMINATION

§ 1902.38 Evaluation of plan following
certification.

(a) Following the publication in the
FEDERAL REGISTER under § 1902.34 of the
certification acknowledging the com-
pletion of all developmental steps spec-
ified in the plan, or any portion there-
of, the Assistant Secretary will evalu-
ate and monitor the actual operations
under the State plan for at least 1 year
before determining whether the State
is eligible for an 18(e) determination.
The evaluation will assess the actual
operation of the State’s fully imple-
mented program in accordance with
the criteria in § 1902.37 and take into
account any information available to
the Assistant Secretary affecting the
State’s program.

(b) The Assistant Regional Director
shall prepare a semi–annual report of
his evaluation of the actual operations
under the State plan or any portion
thereof in narrative form. The Assist-
ant Regional Director’s evaluation re-
port will be transmitted to the Assist-
ant Secretary who will then transmit
the report to the State. The State shall
be afforded an opportunity to respond
to each evaluation report.

[40 FR 54782, Nov. 26, 1975, as amended at 42
FR 58746, Nov. 11, 1977]

§ 1902.39 Completion of evaluation.
(a) After evaluating the actual oper-

ations of the State plan, or any portion
thereof, for at least 1 year following
publication of the certification in the
FEDERAL REGISTER under § 1902.34, the
Assistant Secretary shall notify the
State whenever he determines that the
State will be eligible for an 18(e) deter-
mination. In addition, a State may re-
quest an 18(e) determination following
the evaluation period noted above. In
no case shall this determination of eli-
gibility be later than 2 years following
the publication of the certification of
the completion of developmental steps
in the FEDERAL REGISTER under
§ 1902.34. In the case of a plan which was
not developmental, the determination
of eligibility shall not be sooner than 3
years following the date of commence-
ment of operations under the plan.

(b) After it has been determined that
a State will be eligible for an 18(e) de-
termination, the Assistant Regional
Director shall prepare a final report of
his evaluation of the actual operations
under a State’s plan or portion thereof
which may be subject to the 18(e) de-
termination. The Assistant Regional
Director’s report shall be transmitted
to the Assistant Secretary. The Assist-
ant Secretary shall transmit such re-
port to the State and the State shall
have an opportunity to respond to the
report.

(c) Whenever it has been determined
that a State’s plan, or separable por-
tion thereof, is eligible for an 18(e) de-
termination, the Assistant Secretary
shall publish a notice in the FEDERAL
REGISTER. The notice shall meet the re-
quirements of the remaining para-
graphs of this section. No later than 10
days following the publication of the
notice in the FEDERAL REGISTER, the
affected State agency shall publish, or
cause to be published, within the State,
reasonable notice containing the same
information.

(d) The notice shall indicate that the
plan, or any separable portion thereof,
is in issue before the Assistant Sec-
retary for a determination as to wheth-
er the criteria in section 18(c) of the
Act are being applied in actual oper-
ation, and indicate the particular sub-
stantive issues, if any, for consider-
ation in making such determination.
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